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VIRTUAL HEARING 
 

आदेशआदेशआदेशआदेश/ORDER 
PER DIVA SINGH 

In  the  present  appeal ,  the assessee  assa i ls  the  

correctness  o f  the  order  dated  18 .09 .2021 passed  u/s 250 o f  

the  Income Tax Act ,  1961 by  the  CIT(A )  (NFAC i .e .  Nat ional  

Face less  Appeal  Centre )  De lh i  perta in ing to  2018-19 

assessment  year .  

2 .      The    assessee    has    ra ised   var ious   grounds   

assa i l ing    the  order .    The  i ssue  ag itated at  hand can be  

summed up in  ground Nos.   1& 5 .  The  remaining  grounds 

can be  cons idered  as  arguments  in  suppor t  o f  the   prayer .  
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Accord ingly,   ground  Nos.    1    &   5   be ing  taken up are  

he reunder  :   

1. That the Ld. Commissioner of Income (Appeals) has erred in law as well as on 

facts in upholding the disallowance of the expenditure of Rs.30,88,200/- 

(Rs.84,167/- ESI and Rs.30,03,674/- EPF totaling Rs.30,88,200/-) claimed on 

account of deposit in EPF/ESI as employees share while processing of return 

under section 143(1) r.w.s.154 which is arbitrary and unjustified. 

5.      That the Ld. Commissioner of Income Tax (Appeals) has dismissed the appeal 

of the relying upon the amendment made in the Act by The Finance Act 2021 

assuming it to be retrospective and as such the order passed is illegal, arbitrary 

and unjustified. 

3.  The  point  a t  issue  in  the  present  proceedings,  i t  was 

submit ted,  by  the  Id .  AR is  ful ly  covered  in  favour of  the  

assessee  not  only  by the  decis ion  o f  the  jur isdict ional  High 

Court  in  the  case  of  CIT Vs Hernia  Embro idery Mi l ls  (P )  

Ltd (2014) 366 ITR  167 (P&H)  re l ied upon and re ferred to  in  

ground No.  4  in the  present  proceed ings  but  even  otherwise  

by  p le thora  o f  decis ions of  the  ITAT.  Re ference  was made  to 

order  dated  27.08.2021 in  I TA No.  83  M/s Jupi te r  Aqua L ines 

Put .  L td .  Vs DCIT  as an i l lustrat ion.  

4 .  The  Id .  Sr .DR Mr.  Ashok Khanna re l ied upon the  

impugned order .  No  d is t inguishing  facts,  c i rcumstances  or  

posi t i on or  law was canvassed on  behal f  o f  the  Revenue.  

5 .  We have  heard the  r i va l  submissions and perused  the  

mater ia l  ava i lable  on record .  I t  is  seen that  the  var ious 

Benches of  the  ITAT inc luding  the  Chandigarh Bench 

decis ion  dated  02.11.2021 in  the  case  of  Shr i   Sukhdev   
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Singh Vs ITO Chandigarh  and order  dated 02 .11.2021 in  ITA 

255/CHD/2021   in    the    case    o f    M/s  Czar   Faucets   

L imi ted Chandigarh Vs DCIT ,  Bangalore  consis tent ly  taken 

the  pos it ion that  the  amendments  carr ied  out  to  Sect ion 

36( l ) (va )  and u/s  43B of  the  Income Tax Act  e f fec ted  by  the  

F inance  Act ,  2021 is  prospect i ve  in  nature .  Read ing  from the  

Notes  on  Clauses  at  the  t ime  of  introduct ion o f  the  F inance  

Ac t ,  2021 i t  has cons istent ly  been he ld  that  the  amendment  

i s  app l i cable  from 2020-21 assessment  year onwards.  In  

these  c ircumstances ,  the  add it ion made by  way of  

d isa l lowance of  employees '  share  in  EPF/ESI  made  beyond 

the  speci f i c  s tatutory  l imits,  howeve r,  wi th in  the  t ime  l imit  

as  la id  down in  Sect ion  139(1 )  o f  the  Act  i .e .  be fore  the  due  

date  o f  f i l ing  of  the  re turn ,  the  addi t ion cannot  be  made.  We  

have  taken in to cons iderat ion  not  only  the  dec is ion  of  the  

jur isdic t ional  High Court  in  the  case  of  CIT Vs Hemla 

Embroidery  Mi l ls  (P )  Ltd. (2014)  366 ITR 167 (P&H)  but  a lso  

the  dec is ion in  the  case  of  CIT Vs Nuchem Ltd ( ITA No.  323 

o f  2009) .   Accord ing ly ,  consider ing  the  fact  that  the  payment  

was made wel l  wi thin the  t ime  o f  due date  o f  f i l ing of  the  

re turn u/s 139(1 )  and the  re turn stood  so  f i l ed,  we  are  o f  the  

v iew that  the  add i t ion by  way o f  a  disa l lowance  cannot be  

made .  According ly,  the  addi t ion is  di rected  to  be  de le ted.   
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The  appea l  o f  the  assessee  is  a l lowed.  Sa id  order  was 

pronounced in the  presence  of  the  par t ies  v ia  Webex.  

6 .    In  the  resul t ,  appeal  o f  the  assessee  is  a l l owed.  
 

     Order  pronounced on  18 t h  November,  2021. 
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